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I. Introduction

The OADR decisions issued for the first half of 2022 do not 
create new law, but there are several decisions that reiter-
ate the need for parties, represented by counsel or not, to 

comply with the Presiding Officer’s Orders and meet administra-
tive deadlines. There is a brief update to In the Matter of Liatsos, 
Pinchin, and Southwick, which has been previously discussed in 
prior commentaries and was appealed to Superior Court, as well as 
to In the Matter of Algonquin Gas Transmission, LLC, also previ-
ously discussed in commentaries and appealed to Superior Court. 
In the Matter of James Rodriguez includes an interesting discus-
sion of the regulatory interplay between DEP and DCR regard-
ing wetlands protection and forest management as an agricultural 
practice. Such guidance on how DEP’s interpretation of its regu-
lations is influenced by other agencies and the executive branch 
could be applied to the recently signed into law Chapter 179 of 
the Acts of 2022, (the Massachusetts “Act Driving Clean Energy 
and Offshore Wind”), which redefines “agriculture” to include any 
co-located agricultural project with solar panels constructed, like 
dual use projects over cranberry bogs. WatskyLaw additionally 
has a practice tip for practitioners and pro se petitioners, based on 
the recent case decision in the Superior Court upholding OADR’s 
Final Decision in Matter of Onset Bay II Corporation, which cre-
ates precedent for OADR to significantly narrow standing for pe-
titioners. WatskyLaw was counsel for the petitioners and plaintiffs 
in the matter. OADR has already applied that rule to other adjudi-
catory hearing matters. 

II. In the Matter of Liatsos, Pinchin, and Southwick, Docket 
Nos. WET-2016-005, 005, 007, File Nos. SE 043-2787, SE 043-
2786, SE 043-2785, Mashpee, 29 DEPR 16 (2022), Update 

WatskyLaw has previously discussed in DEPR Commentary In 
the Matter of Liatsos, Pinchin, and Southwick, which frames the 
issues under the wetlands regulations regarding coastal engineer-
ing structures and their interaction with the performance stan-
dards for coastal bank. The Commissioner previously remanded 
the case to the Presiding Officer for further proceedings, and the 
matter was ultimately appealed to Superior Court. 

The Final Decision on Remand from Suffolk County Superior 
Court was issued on February 25, 2022 by Chief Presiding Officer 

Salvatore Giorlandino, named as the Alternative MassDEP Final 
Agency Decision-Maker in the consolidated appeals. Giorlandino 
reviewed the recent filings made by the MassDEP, the Applicants, 
and the Petitioners, including project findings, proposed final 
orders of conditions for the Applicants, revised plans, and the 
Parties’ Joint Motion for Final Decision After Remand from 
Suffolk Superior Court. 

Based on his review of this filings, Giorlandino allowed the Joint 
Motion and issued the Final Decision After Remand, incorpo-
rating the Orders Implementing the Remand Order from Suffolk 
County Superior Court, the Joint Motion, MassDEP’s findings, 
the three Final Orders of Conditions, and the revised plans. The 
Parties’ settlement led to the dismissal of the case on their request. 

The Liatsos, Pinchin and Southwick matter provided useful guid-
ance to the interpretation of the coastal bank performance stan-
dards and how those standards are applied to coastal engineering 
structures. (See: our January to July 2019 commentary in Volume 
26 of DEPR.) The Superior Court decision, also to be dismissed 
with prejudice due to the settlement, will not displace that guid-
ance. 

III. In the Matter of Algonquin Gas Transmission, LLC, OADR 
Docket No. 2017-011 and 2017-012, Waterways Application 
No. W16-4600, Weymouth, 29 DEPR 31 (2022), Update

WatskyLaw has previously discussed in its Landlaw articles In 
the Matter of Algonquin Gas Transmission, LLC, which includes 
multiple components of the overall project that require oversight 
from DEP, including air permits and a waterways license applica-
tion. Our commentary has previously discussed the Final Decision 
regarding the air permit, which issued in 2019 and appealed to 
the First Circuit Court of Appeals. The Court ultimately affirmed 
that Final Decision on all issues except for one, which was re-
manded back to DEP for expedited proceedings. The MassDEP 
Commissioner remanded the matter to the Presiding Officer for 
further proceedings. Within the same consolidated appeal, DEP 
issued a Written Determination regarding the waterways license 
application, authorizing the Applicant’s proposed construction 
of a natural gas compressor station in the Weymouth Fore River 
Designated Port Area (“DPA”) within filled tidelands on the Fore 
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River. The Petitioners appealed that Determination to Norfolk 
County Superior Court. 

The Court reviewed the Written Determination, and disagreed 
with DEP’s Final Decision on the grounds that DEP’s interpreta-
tion of the word “require” applied only part of the full definition of 
the word and was therefore erroneous. The Court vacated the Final 
Decision affirming the Determination and remanded it to the DEP 
for further proceedings specific to whether the proposed Station 
is an ancillary facility pursuant to 310 CMR 9.02 and 9.12(2)(d). 
The Commissioner issued the order remanding the proceedings to 
the Presiding Officer in accordance with the Court’s remand. 

Further updates as to this specific issue will be included in our 
next commentary. 

IV. Regulatory Interplay Between Agencies and Its Impact on 
the Definition of Land in Agricultural Use
In the Matter of James Rodriguez, OADR Docket No. WET-2020-016, 
DEP File No. SDA, Norwell, 29 DEPR 19 (2022)

The Commissioner issued the Final Decision on March 31, 2022, 
adopting the Recommended Final Decision issued on February 
17, 2022 by Timothy M. Jones. The Final Decision held that the 
WPA agricultural exemptions from permitting applied to forest-
ry harvesting and management work proposed within Bordering 
Vegetated Wetlands and Buffer Zone under a DCR-approved 
Forest Cutting Plan (“FCP”). The Final Decision based that out-
come on a thorough Memorandum of Understanding between DEP 
and DCR regarding the overlapping jurisdiction issue. The Final 
Decision also ruled that the Applicant’s proposed forest-mulching 
activities were not exempted under that agriculture exemption, as 
those activities were not approved by the FCP. This appeal from 
the DEP’s SDA is governed by the regulatory interplay between 
the DEP’s wetlands protection mandate and the DCR’s approved 
FCP as well as DCR’s jurisdiction over forest management as an 
agricultural practice. 

The DEP’s original SDA, from which both the Applicant and 
the local Conservation Commission appealed, determined that 
the forestry activities approved in the FCP were not agricultur-
ally exempt from the WPA and its regulations, and ruled that the 
Applicant failed to demonstrate that the property could be defined 
as land in agricultural use pursuant to 310 CMR 10.04, and thus 
the agricultural exemption of the WPA and its regulations did not 
apply to the property and the proposed project. 

After the OADR held the Pre-Hearing Conference, DEP requested 
and received extensions of time so that DEP could review its pol-
icies and conduct further research on the applicability of the ag-
ricultural exemption given the DCR’s approved FCP. Part of this 
discussion included review of the DEP and DCR’s Memorandum 
of Understanding, issued in 1995 and revised in 2018, regarding 
this issue. After significant review and discussion with DCR, DEP 
determined that DCR’s grant of an FCP rendered the land in agri-
cultural use and therefore subject to the agricultural exemption and 
filed a proposed Final Determination of Applicability (“FDA”) 
with OADR reflecting its changed position. Interestingly, both the 
Conservation Commission and the Applicant contested the pro-
posed FDA, but on different issues. 

The Conservation Commission asserted that the land was not land 
in agricultural use and so the proposed work under the FCP was 
not permitted without a Notice of Intent, and asserted that if the 
exemption was applied that actual evidence of the land being in 
agricultural use was required. The Applicant appealed the portion 
of the FDA finding that the proposed forest-mulching was not 
within the exemption, arguing that he had received authorization 
from DCR for all the work. 

After the adjudicatory hearing, the Presiding Officer ruled that the 
proposed FDA should be approved, on the basis that the activities 
approved in DCR’s FCP are deemed as a matter of law to be work 
on land in agricultural use, and thus exempt from the WPA and 
its regulations. The proposed “forest-mulching” was not approved 
by the FCP, per a clarification letter filed by DCR during the re-
view with DEP, and so was not exempt under the WPA and its 
Regulations. 

Pursuant to the WPA and its Regulations, DEP has the author-
ity to determine if activities are exempt from the WPA and its 
Regulations. But DEP’s determination of land in agricultural use 
is derived from DCR’s Rules and Regulations and its determina-
tions. The Memorandum of Understanding was meant to enable 
the agencies to define the scope of forest cutting agricultural work, 
permitted by DCR, that is exempt from the WPA and its regula-
tions. The WPA and its regulations define “land in agricultural use” 
to include “land within resource areas or the Buffer Zone present-
ly and primarily used in producing or raising…” forest products. 
The question then becomes, what does “presently and primarily” 
mean? The DCR regulations specifically address the Issue of the 
agricultural exemption under the WPA by stating that “approval 
of a forest cutting plan under MGL c. 132 means that the land is 
presently and primarily used in raising forest products…”

DCR’s regulations, which define “presently and primarily” to in-
clude land where work is approved under an FCP, operates as a 
matter of law to mean that the FCP deems the approved activities 
to fall under the WPA and its regulations agricultural exemption. 
The Memorandum of Understanding supports this conclusion, as 
do other DCR regulations and guidance documents. 

The Presiding Officer was persuaded by this analysis from DEP 
and DCR and ruled that the approved FCP was sufficient evidence 
that the activities approved in the FCP will be conducted on land 
in agricultural use, and therefore subject to the exemption under 
the WPA. Any activities not approved by the FCP were not ex-
empt from the WPA and its regulations. 

The recently approved Sessions Law, Chapter 179 of the Acts of 
2022, includes in Section 42, an amendment to Chapter 61A of the 
General Laws, regarding land in agricultural or horticultural use 
and the placement of solar arrays. That set of amendments defines 
a dual use of cranberry bogs with solar arrays as “land in agri-
cultural/horticultural use.” The amendment states that land used 
primarily and directly for agricultural purposes or horticultural 
purposes may be used to site renewable energy generating sources 
so long as those sources do not impede the continued use of the 
land for agricultural or horticultural purposes. The amendment 
further states that lands used primarily and directly for agricultural 
or horticultural purposes shall still be deemed to be in agricultural 
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or horticultural use pursuant to MGL c. 61A if used to simultane-
ously site a renewable energy generating source. The amendment 
ends with the subsection that states that said renewable energy 
generating sources, located on the lands used primarily and di-
rectly for agricultural or horticultural uses, shall be subject to the 
provisions afforded to land used for agricultural under section 3 
of MGL c. 40A. 

Given DEP’s interpretation of the agricultural exemption through 
the lens of DCR’s Forest Cutting Plan and regulations, we expect 
that DEP will be bound to apply that same interpretation using the 
amendment to Chapter 61A to future dual-use projects that pro-
pose solar arrays or other renewable energy generating structures 
to be located on land actively in agricultural use within DEP’s 
jurisdiction. Once determined by DCR as an approved agricultural 
project, under the interpretation in Rodriguez of the term “present-
ly and primarily used” in agriculture, such co-located solar arrays 
should be exempt from regulation under the WPA. 

V. Practice Tip Given DEP’s Recent Rulings on Standing 
Threshold

WatskyLaw recently litigated a case before OADR (In the Matter 
of Onset Bay II Corporation) and later appealed to Superior 
Court DEP’s decision that ruled that a petitioner could be denied 
standing for failure to individually file pre-filed direct testimony 
(“PFT”), even if the petitioner was represented by counsel and had 
expert testimony and fact testimony filed on her behalf. 

In another case, issued soon after the Superior Court Judgment 
regarding Matter of Onset Bay, OADR has again ruled against a 
party’s standing even though standing was not an issue for adjudi-
cation in the Pre-Hearing Order.1 Parties must be aware of DEP’s 

efforts to narrow standing solely on the basis of failing to person-
ally file PFT, even if the issue of standing was not previously iden-
tified for adjudication. 310 CMR 1.01, governing adjudicatory ap-
peals, states only that parties must have filed PFT pursuant to the 
deadlines set. The Regulations additionally direct parties to refrain 
from filing duplicative or repetitive PFT. However, DEP’s recent 
interpretation means that a party, regardless of whether standing 
was identified for adjudication in the Pre-Hearing Conference, 
risks a ruling dismissing the party due to lack of standing, regard-
less of whether an expert has filed PFT on their behalf, if the Party 
does not personally file PFT addressing standing and asserting ag-
grievement. Practitioners should be aware of this new interpreta-
tion going forward, and should, despite the Rules of Adjudicatory 
Proceeding stating otherwise, ensure that every petitioner person-
ally files PFT stating that they are aggrieved by the DEP’s deci-
sion and either explaining how or referencing their expert’s PFT. 
Although such a practice will increase duplicative and repetitive 
filings, given how often petitioners are co-owners of property or 
have shared interests or aggrievement from a decision, it is nec-
essary as a prerequisite to defending a party’s standing moving 
forward given the recent trend by DEP to narrow standing.

VI. Conclusion

We will continue to provide updates regarding Matter of Algonquin 
Gas Transmission, LLC, as they become available. Although 
DEP’s authority derives from the WPA and its regulations, one 
must be aware of how the different agencies and their jurisdic-
tions intersect and influence each other, particularly in the case of 
DEP and DCR, where there is often overlap between the agencies’ 
regulations. Matter of Rodriguez provided a detailed explanation 
how DEP and DCR’s regulations overlap in regard to land in agri-
cultural use for forest management. n

1. WatskyLaw has been retained by the Petitioners in this recent case, and are 
appealing the recent Decision to Superior Court.
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